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JUDGMENT 
 

1. The case of the prosecution in brief is that on 24.05.2018 at about 11 am, 

while the informant and his wife were absent at home, the accused came to 

their house and confined their minor daughter aged about 7 years (hereinafter 

referred to as the victim) in the kitchen and attempted to rape her. However, 

the victim raised alarm and the accused ran away. Hence, the FIR was lodged.        

2. Based on the said FIR, a case being Tezpur PS Case No. 1072/2018 U/s 342 of 

the IPC R/w Sec. 8 of the POCSO Act, 2012 was registered and after 
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completion of investigation, chargesheet was submitted against the accused 

person. 

3. On appearance of the accused person, copies of relevant documents were 

furnished to him in compliance of the provision of Sec.207 CrPC. Having heard 

both the sides and considered the materials on record, formal charges were 

framed against the accused person u/s 342 of the IPC read with Sec. 6 of the 

POCSO Act, 2012 and had been read over and explained to the accused 

person to which he pleaded not guilty and claimed to be tried.  

4. During trial, the prosecution has examined as many as 6 (Six) witnesses 

including the medical officer and the investigating officer. On closure of the 

prosecution evidence, the accused person was examined U/s 313 CrPC. 

Defence has examined one witness as DW-1. The plea of defence was that of 

total denial. At the end of the trial, the argument advanced by the learned 

counsel for both the sides were heard at length.  

                               POINT FOR DETERMINATION 

 Whether the accused person on 24.05.2018 at about 11 am, 

wrongfully confined the victim in the kitchen of the house and 

thereby committed an offence punishable U/s 342 of the IPC? 

 Whether on the same day and time, the accused also committed 

aggravated penetrative sexual assault on the victim who was aged 

about 7 years and thereby committed an offence punishable U/s 6 

of the POCSO Act?   

DISCUSSIONS, DECISIONS AND REASON FOR DECISION 

5. I have heard the arguments advanced by learned counsel for both the sides 

and have also gone through the evidence on record including the relevant 

laws.  

6. The learned Special Public Prosecutor had emphatically argued that in this 

case, the prosecution has been able to bring more than sufficient materials on 

record to establish the charges against the accused and the case is fully 

established. It is also argued that in a case of sexual assault, the evidence of 
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the victim alone is sufficient to bring home the guilt of the accused even 

without any corroboration from any independent source. If the court is 

satisfied that the evidence of the victim is convincing and does not suffer from 

any material infirmities, the conviction can solely base on the testimony of the 

victim alone. It is further submitted that the delay in lodging of the FIR is not 

alone sufficient to discard the whole case of the prosecution and the court is 

required to examine the factum of delay in the light of the facts and 

circumstances of a particular case. It is therefore, argued that the prosecution 

has been able to prove the charges against the accused beyond all reasonable 

doubts and the accused is liable to be punished accordingly. In support of the 

argument, the learned Special PP has placed reliance on the following 

decisions: 

 State of Himachal Pradesh v. Sanjay Kumar @ Sunny, reported in 

(2017) 2 SCC 51 and, 

 Marbet Nongsiej Vs State of Meghalaya, reported in 2020 Legal 

Eagle (Megh) 11. 

7. Before going further, it is worthwhile to indicate here that this is a case with 

an allegation of commission of an offence U/s 5 of the POCSO Act which is 

punishable U/s 6 of the Act. It would therefore, be pertinent to point out here 

that in the case of  BHUPEN KALITA VS STATE OF ASSAM, reported in 

2020 (3) GLT 403 it was observed that in a case under POCSO Act, the 

prosecution is required to prove some foundational facts not beyond 

reasonable doubt but by preponderance of probability and once the 

foundational facts are proved by the prosecution, the presumption U/s 29 of 

the POCSO Act gets triggered and it then becomes the duty of the defence to 

rebut the presumption so raised against him. It was also held that the defence 

can either adduce defence evidence or can discredit the prosecution witnesses 

by cross-examining them or it can also otherwise bring materials on record to 

show that the case of the prosecution is improbable. If the defence thus, 

succeeds in probabilizing the plea of the defence, the presumption U/s 29 of 

the Act stands rebutted. The relevant observations are as follows: 
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“If the prosecution is successful in establishing the 

foundational facts and the presumption is raised against 

the accused, the accused can rebut the same either by 

discrediting the prosecution witnesses through cross-

examination or by adducing his own evidence to 

demonstrate that the prosecution case is improbable 

based on the principle of preponderance of probability.”      

8. Now, based on the facts and circumstances and the allegations brought in this 

case, the foundational facts which the prosecution would be required to prove 

in this case are as follows: 

1) That the victim was a child below twelve years of age, and 

2) That the accused penetrated his penis to any extent into the vagina, 

mouth, urethra or anus of the victim girl or otherwise committed 

penetrative sexual assault as defined in Sec. 3 of the POCSO Act. 

9. In order to prove the above foundational facts, the prosecution has examined 

a number of witnesses. The victim has been examined as PW1. She has 

deposed in her evidence that on the alleged day of the incident, she was 

playing with pebbles at the courtyard. Then, the accused came there and 

asked her for a glass of water. She went inside to bring water and accused 

then, shut the door of the house and removed her panty and he also unzipped 

his trouser. Then, the accused took out his penis and inserted it into her 

vagina. The victim was crying but the accused gagged her mouth. Her brother 

namely Motibur could see the incident peeping through the hole of the wall 

and he said that he would tell about the incident to his father and then, the 

accused went away. She told about this incident to her father. Police got her 

medically examined. She also gave her statement before the learned 

Magistrate which is Ext-1. 

10. In her cross-examination, PW1 had stated that on the day of the occurrence, 

her school was open. She was alone at home along with her brother Motibur 

and she was playing with pebbles. The age of her brother Motibur is 6 years. 

At the time of the alleged incident, she was wearing a pink colored pant. She 

felt pain during the incident and her vagina got swollen. She did not receive 
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any injury on any other parts of her body. She was also suggested that while 

her statement was recorded by learned Magistrate, she did not state to the 

Magistrate that accused came and asked for a glass of water and then, he 

shut the door and unzipped his trouser and inserted his penis into her vagina 

and that she cried and her brother could see the incident through the opening 

of the wall. PW1 however, denied all these suggestions. She had also denied 

the suggestion that she had given evidence in the court as tutored by her 

father. She had also denied the suggestion that the accused did not do any 

foul act with her and that she did not sustain any injury.  

11. PW2 (Father of the victim) had deposed in his evidence that at the time of the 

alleged incident, the victim was about 6/61/2 years of age. He and his wife 

were not at home and the victim and her younger brother were alone at 

home. When PW2 returned home, he found the victim crying and on being 

asked, she had told that the accused came to their house, removed her 

wearing apparels and having laid her on a “Chang” (Bed of bamboos), 

committed rape on her. Then, his son Motibur also told that the accused came 

and committed bad acts with his sister. A meeting at the village was also 

called but the family members of the accused came to the meeting being 

armed with dao, spade etc and assaulted PW2. So, the villagers advised him 

to file a case and he accordingly lodged the FIR which is Ext-2. 

12. In his cross-examination, PW2 had stated that at the time of the incident, the 

victim and her younger brother Motibur were at home. His elder son Mofijul 

went to school. His wife came home on the following day. The FIR was lodged 

after two days of the incident and this was written by one Romij. PW2 further 

stated in his cross-examination that the father, brother and uncle of the 

accused pressurized him to settle the matter and also offered rupees one lack 

and also threatened that he would be killed if he did not settle the matter and 

also obtained his signature on a paper before Notary. He had also stated that 

he did not file any case on account of such threatening. He also stated that 

Ext-“Ka” is the said paper whereon he put his signature before the Notary. He 

denied a suggestion that on several occasions, he met the family members of 

the accused and demanded rupees one lack. He however, admitted that at the 

time of putting signatures on the paper before Notary, he took rupees fifty 
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thousand from Nuruddin, Riajuddin and Suruj who were the family members 

of the accused.  

13. PW3 (Mother of the victim) has deposed in her evidence that at the time of 

the incident, she was not at home but on her return, the victim who is her 

daughter told her that while she was playing with pebbles, the accused came 

and asked her for a glass of water. The victim then went inside to bring water 

and then, the accused entered into their kitchen, laid the victim on a “Chang” 

and removed her pant and also unzipped his trouser and inserted his penis 

into her vagina. PW3 had also stated that her son who was at home at that 

time could see the incident by peeping through the hole of the bamboo wall 

and told that he would repot to his father and then, the accused went away. 

In this regard, a village meeting was also called but the family members of the 

accused denied the allegations and being armed with weapons, attempted to 

assault them. In her cross-examination, PW3 was suggested that she did not 

state the facts to police which she had stated in the court and she had 

admitted the suggestion. 

14. On the basis of the aforesaid evidence adduced in the case, the learned 

Special PP had argued that the prosecution has been able to bring materials at 

least to show that the accused came to the house of the informant on the 

alleged day of the incident and committed penetrative sexual assault on her 

daughter whose age was clearly below 12 years. It is already noted above that 

in the case of Bhupen Kalita (Supra), it was held by the Hon’ble Gauhati 

High Court that the prosecution is required to prove the foundational facts 

only on the basis of preponderance of probability. Thus, without further 

scanning the evidence and only looking at the examination-in-chief of the 

above witnesses, it can be concluded that the prosecution has at least, been 

able to prove the foundational facts by preponderance of probability. Once, 

these foundational facts are proved, Sec. 29 of the Act will get triggered and a 

“presumption of guilt” will arise against the accused but this presumption 

being rebuttable, it will now be for the accused to prove the contrary. The law 

is also well-settled that the burden on the defence is not as heavy as that of 

the prosecution. The defence is only required to prove its case not beyond all 

reasonable doubts but by preponderance of probability. 
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15. Now, in order to negate the presumption raised U/s 29 of the Act and also in 

order to otherwise jettison the case of the prosecution, the defence has laid 

the following arguments: 

1) That there was a delay of two days in lodging the FIR which 

remained unexplained, 

2) That the age of the victim could not be proved with convincing 

evidence to show that she was a “child” at the time of commission 

of the alleged offence. Rather, the defence has shown by cross-

examining the doctor (PW5) that the victim was not a “child” 

within the meaning of POCSO Act at the time of the alleged 

incident, 

3) That the oral testimony of the victim is belied by the medical 

evidence on record as no mark of violence or sign of forceful 

sexual intercourse was found on examination of her private parts, 

4) The evidence of the victim and her parents suffers from serious 

contradictions. What they stated in the court was omitted while 

giving their statement before the I/O and as such, their evidence 

loses credibility in the eye of law, 

5) The evidence of the victim clearly goes to show that she is a 

tutored witness and as such, her evidence cannot be safely acted 

upon, 

6) The brother of the victim who allegedly saw the occurrence was 

not examined by the prosecution for no obvious reasons. This 

apart, the neighbouring people were also not examined by the 

prosecution. Hence, their non-examination casts a doubt on the 

veracity of the prosecution case, 

7) The father of the victim admitted in his cross-examination that he 

received rupees fifty thousand from the family members of the 

accused to settle the case and it shows the falsity inherent in the 

prosecution case,   
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8) The evidence of DW1 proves the innocence of the accused.   

16. Now, let me examine the defence arguments in the light of the laws and the 

facts and circumstances of this case. The first point of defence argument was 

that there was a delay of two days in lodging the FIR which remained 

unexplained. It is imperative to point out here that in the case of Tulshidas 

Kanolkar v. State of Goa : (2003) 8 SCC 590, the Hon’ble 

Apex Court, while dealing with a question of delay in lodging the 

FIR, had observed as follows: 

“We shall first deal with the question of delay. The 

unusual circumstances satisfactorily explained the 

delay in lodging of the first information report. In any 

event, delay per se is not a mitigating circumstance for 

the accused when accusations of rape are involved. 

Delay in lodging the first information report cannot be 

used as a ritualistic formula for discarding the 

prosecution case and doubting its authenticity. It only 

puts the court on guard to search for and consider if 

any explanation has been offered for the delay. Once it 

is offered, the court is to only see whether it is 

satisfactory or not. In case if the prosecution fails to 

satisfactorily explain the delay and there is possibility 

of embellishment or exaggeration in the prosecution 

version on account of such delay, it is a relevant 

factor. On the other hand, satisfactory explanation of 

the delay is weighty enough to reject the plea of false 

implication or vulnerability of the prosecution case.” 

17. Thus, it is clear from the aforesaid observations that the delay per se is not a 

mitigating circumstance for the accused in a criminal case. The court has to 

see as to whether there was in fact, any delay in lodging the FIR and if there 

was one, whether any explanation offered was satisfactory or not. It is also to 

be borne in mind that the court is required to examine the entire 

circumstances appearing in the evidence to satisfy itself as to whether the 

delay was satisfactorily explained. In the present case, it appears from the 
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evidence of PW6 who is the investigating officer that the alleged incident took 

place on 24.05.2018 at 11 am and the FIR was lodged on 25.05.2018 at 5 pm. 

Thus, there was a 30 hours delay in lodging the FIR. Now, it clearly appears 

from the evidence of PW2 who is the father of the victim girl that having come 

to know about the incident, he informed the matter to the village headman 

and a village meeting was also called. In the said meeting, the accused and 

his family members came being armed with weapons and attempted to assault 

PW2. Then, the villagers advised PW2 to lodge an FIR. It is very natural that 

in a case of sexual assault on a minor child, the parents would be slightly 

reluctant to approach police at the first instance and would initially make an 

attempt to settle the issue at village level for there is always a fear that the 

child would be exposed to a social stigma. This is a ground reality which 

cannot be overlooked. This also exactly happened in this case as suggested by 

the circumstances appearing in the evidence. PW2 approached the villagers 

for a settlement through a sitting at village level but since this attempt proved 

futile, PW2 was advised to take recourse to police and hence, the FIR was 

lodged. In the process, the delay which occurred in this case is very natural 

and the circumstances herein itself satisfactorily explained the delay for which, 

no adverse inference can be drawn against the prosecution for the delay 

which occurred in this case. The defence cannot gain any advantage for 

such delay. 

18. It was further argued by the defence that the prosecution has failed to show 

that the victim was a “child” at the time of commission of the alleged offence. 

It was further argued that in this case, rather the defence has been able to 

show that the victim was not a child at the relevant time. I have carefully 

considered this argument. 

19. True it is that in this case, the prosecution has not brought on record any 

school certificate or birth certificate to prove the age of the victim. PW6 has 

stated in his cross-examination that he did not collect during investigation, any 

birth certificate or any other certificate showing the age of the victim girl. 

However, the victim girl was examined by the doctor PW5 (Dr. Nilakshi Das) 

on 26.05.2018 at Kanaklata Civil Hospital. She has opined that the X-Ray 

report shows that the age of the victim girl was below 18 years at the time of 

examination. In her cross-examination, PW5 had also stated that the age of 
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the victim girl may be 17 years or 17 years 6 months. The age may also be 

variable by two years on both sides. She has also stated in her cross-

examination that the X-Ray report and the plate are not available in the case 

record. On the basis of the said medical evidence of PW5, it was argued by 

the defence that since the age of the victim may be variable by two years on 

either side, the victim girl has to be considered to be above 18 years of age in 

absence of any other cogent evidence as to her age. It is to be noted here 

that admittedly, there is no documentary evidence led by the prosecution to 

establish the age of the victim girl. The only evidence available is the medical 

evidence on record which shows that the age of the victim was below 18 years 

but at the same time, it further shows that there may be a variation of two 

years on either side. Before going further to appreciate this aspect as to the 

age of the victim girl, it is to be noted here that in the case of Ram Deo 

Chauhan @ Raj Nath Vs. State of Assam, reported in AIR 2001 SC 

2231, the Hon’ble Apex Court had an occasion to observe as follows: 

“An X-ray ossification test may provide a surer basis for 

determining the age of an individual than the opinion of a 

medical expert but it can by no means be so infallible and 

accurate a test as to indicate the exact date of birth of the 

person concerned. Too much of reliance cannot be placed 

upon textbooks, on medical jurisprudence and toxicology while 

determining the age of an accused. In this vast country with 

varied latitudes, heights, environment, vegetation and 

nutrition, the height and weight cannot be expected to be 

uniform. 

It is well settled that it is neither feasible nor desirable 

to lay down an abstract formula to determine the age 

of a person. The date of birth is to be determined on 

the basis of material on record and on appreciation of 

evidence adduced by the parties. The Medical evidence 

as to the age of a person, though a very useful guiding 

factor, is not conclusive and has to be considered along 

with other cogent evidence.” 
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20. Thus, it would be seen from the aforesaid observations that medical opinion 

as to the age of a person is not always conclusive and has to be considered 

along with other cogent evidence on record. 

21. Another very important observation was made by the Hon’ble Apex Court in 

the case of State of Madhya Pradesh Vs Munna @ Shambhoo Nath, 

(2016) 1 SCC 696, which goes as follows: 

“From the X-Ray report of the ossification test, the 

doctor opined that the age of the prosecutrix could not 

be more than 14 years. However, since the doctor was 

never examined, the X-Ray report is not sufficient to 

prove the age of the prosecutrix.” 

22. In the present case also, PW5 who examined the victim girl opined about the 

age of the victim girl on the basis of X-Ray report but it clearly appears that 

the doctor who conducted the X-Ray and prepared the report was not 

examined in this case. Moreover, it also clearly appears from the evidence of 

PW5 that the X-Ray report and the plate are also not available in the record. 

Thus, in the light of the observations made by the Hon’ble Apex Court, the 

opinion as to the age of the victim girl given by PW5 cannot be accepted and 

acted upon as conclusive. The medical opinion as to the age of the 

victim girl is therefore, excluded from consideration. 

23. Having said that, I have now only a few facts as to the age of the victim girl 

on record which requires consideration. PW2 who is the father of the alleged 

victim girl has stated in his evidence that at the time of the alleged incident, 

she was aged about 6/61/2 years. This evidence of PW2 has not been 

challenged by the defence. No suggestion was also given to PW2 denying this 

fact of age of his daughter. Moreover, PW4 who is an independent witness has 

also stated that the victim girl was aged about 10 years at the time of the 

alleged incident. While cross-examining PW4, this fact of age of the victim girl 

was not challenged.  

24. Moreover, it is also to be seen that the statement of the victim girl was 

recorded U/s 164 CrPC which is brought in evidence as Ext-1. I have gone 

through the said statement. It appears from Ext-1 that the learned Magistrate 
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who recorded the statement of the victim girl had noted her age as 7 years 

and put some preliminary questions to the victim to examine her rationality of 

understanding the questions put to her. The learned Magistrate had also 

observed that the victim was rational enough to make her statement 

but no oath was administered to her due to her tender age. Such 

observations of the learned Magistrate also clearly go to show that the victim 

was a girl of tender age.  

25. What is of immense importance to note here is that my learned predecessor 

had recorded the evidence of the alleged victim girl in this case. She was 

examined as PW1 on 30.09.2019. Her age was recorded as 8 years before 

recording her evidence. Then, my learned predecessor had made an 

observation as follows: 

“As the victim girl is a minor girl, she is testified by 

asking the following questions to test the capability of 

understanding.”            

26. The following questions were put to the victim girl and the answers were 

recorded as follows: 

1. Q: In which school and in which class, do you read? 

Ans: I read in Class-III in Swahid Muzammil Haque Primary School. 

2. Q: Who are the teachers who take your classes? 

Ans: Rahmat Sir takes our classes. 

3. Q: What is the colour of the frock you are wearing? 

Ans: Pink 

4. Q: Where have you come today? 

Ans: To court.  

27. Having asked these questions and having satisfied with the answers given by 

the victim girl, my learned predecessor proceeded to record her evidence. The 

nature of the questions put to the victim girl itself shows that she must have 

been of tender age of around eight years as recorded by my learned 
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predecessor or at least nearly so. To hold so, I gain strength from the fact 

that if the victim girl had at all appeared to be around 13, 14 or 15 years of 

age at the time of recording her evidence, no Sessions Judge would have put 

a question as to the colour of the frock she was wearing because this question 

itself is so basic in nature that it is unthinkable that a Sessions Judge would 

put such a question to a girl of 13, 14 or 15 years of age. This apart, to a 

question put to the victim girl, she clearly replied that she was a student of 

class-III in Swahid Muzammil Haque Primary School. This fact was not 

challenged in cross-examination of the victim girl. It is a matter of common 

knowledge that a student of class-III cannot, at any rate, be more than 9 

years of age. The defence has not anywhere denied the fact that the victim 

was a student of Class-III at the time of the alleged incident. Nothing was also 

brought on record by the defence to show that the prosecution has tried to 

suppress the true age of the victim girl. Thus, considering the evidence of the 

father of the victim girl, the evidence of PW4 who is an independent witness, 

the observation as to the age made by the learned Judicial Magistrate while 

recording statement of the victim girl U/s 164 CrPC and also the observations 

made by my learned predecessor while recording the evidence of the victim 

girl, I am of the view that the age of the victim girl cannot, at any 

rate, be more than 9 years of age at the time of commission of the 

alleged offence. The defence argument that the age of the victim girl 

was more than 18 years does not hold water and is accordingly 

outrightly rejected.     

28. It was further argument of the defence that the oral testimony of the victim is 

belied by the medical evidence on record as no mark of violence or sign of 

forceful sexual intercourse was found on examination of her private parts. This 

is a case of aggravated penetrative sexual assault defined in Sec. 5 of the 

POCSO Act but it has to satisfy the basic requirements of Sec. 3 of the Act. 

The prosecution must show that the accused penetrated his penis, to any 

extent, into the vagina, mouth, urethra or anus of a child or makes the child 

to do so with him or any other person. PW1 who is the victim girl has clearly 

deposed in her evidence that on the day of the incident, the accused removed 

her panty and he also unzipped his trouser, took out his penis and inserted it 

into her vagina and she cried out. However, the medical evidence on record 
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did not find any mark of violence or sign of forceful sexual intercourse at 

external and private part.  

29. PW1 deposed in her cross-examination that she experienced pain and her 

vagina got swollen at the incident. So, the learned defence counsel argued 

that there ought to have been some injury marks or marks of violence and 

forceful sexual intercourse in her private part but since no such marks were 

found on medical examination, the evidence of PW1 cannot be accepted as 

true as the medical evidence belies her testimony. It is to be noted here that 

the definition of penetrative sexual assault in Sec. 3 of the POCSO Act clearly 

stipulates that penetration to any extent is an offence. Therefore, it is 

not necessary that there has to be full or complete penetration. A partial 

penetration is sufficient to make out an offence of penetrative sexual assault 

as defined in Sec. 3 of the Act. Now, it is relevant to point out here that in the 

case of Madan Gopal Kakkad Vs Naval Dubey and Anr, reported in 

(1992) 3 SCC 204, the Hon’ble Apex Court had an occasion to observe as 

follows: 

“Thus to constitute the offence of rape it is not 

necessary that there should be complete 

penetration of penis with emission of semen and 

rupture of hymen. Partial penetration of the 

penis within the Labia majora or the vulva or 

pudenda with or without emission of semen or 

even an attempt at penetration is quite sufficient 

for the purpose of the law. It is therefore quite 

possible to commit legally the offence of rape 

without producing any injury to the genitals or 

leaving any seminal stains.”  

30. In my considered opinion, same is the case with “penetrative sexual assault” 

as well, as defined in Sec. 3 of the POCSO Act. The definition itself shows that 

“penetration to any extent” is sufficient to constitute the offence of 

penetrative sexual assault. Thus, it is clear that even a partial penetration is 

sufficient to constitute an offence of “penetrative sexual assault” which may 

not produce any injury to the genital of the child. 
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31. This apart, in the case of State of Himachal Pradesh Vs Gian Chand (AIR 

2001 SC 2075) the Hon’ble Apex Court while dealing with a similar 

situation observed that in a case of rape, there may be absence of external 

marks of violence on the body of the victim. In case of children who are 

incapable of offering any resistance external marks of violence may 

not be found. (See Modi's Medical Jurisprudence, 22nd Edn., P. 502).      

32. So, the absence of external mark of violence is also not a factor which can 

negate the whole prosecution case which is clear from the aforesaid 

observations of the Hon’ble Apex Court. This apart, PW1 herself stated in 

her cross-examination that she did not sustain any injury on any other part of 

her body. Therefore, in the light of the said evidence and aforesaid 

observations and the discussions, it cannot be concluded that the 

oral testimony of the victim girl is belied by the medical evidence on 

record.  

33. Another facet of the argument of the learned defence counsel was that the 

evidence of the victim and her parents suffers from serious contradictions 

which have destroyed the credibility of their evidence. On perusal of the 

evidence of PW1, it appears that certain facts stated by her in her 

examination-in-chief were sought to be contradicted by suggesting to her that 

she did not state those facts before the Magistrate while giving her statement 

U/s 164 CrPC which however, PW1 denied. Similarly, while cross-examining 

PW2 and PW3, certain facts stated by them in their examination-in-chief were 

sought to be contradicted by suggesting to them that they did not state those 

facts to the I/O while giving their statement U/s 161 CrPC. However, it has 

appeared to me on perusal of their evidence that these witnesses were not 

confronted with the exact statement or part of their statement which they in 

fact, made before the Magistrate or before the I/O while giving their 

statements. In this regard, it is relevant to point out that a witness cannot be 

expected to give evidence before the court in the same terms and words 

which he or she used while giving his or her statement either before the 

Magistrate or before the I/O. It is therefore, necessary for the court to see the 

substance of the statement which a witness previously made rather than the 

form in which the statement was made. Moreover, it is also to be borne in 

mind that while narrating about an incident on two different occasions, a 
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witness cannot be expected to use the same terms and words which he used 

on the previous occasion. The manner of narration is bound to change but it is 

the substance of the narration which must remain similar and intact at all 

times. Therefore, it is unwise to conclude that the evidence of a witness is 

contradictory to what he previously stated merely because there has been a 

difference in the manner of narration if the substance of the narration on both 

the occasions remained same.  

34. What is again important to point out here is that it is only when two 

statements made by a witness cannot co-exist, contradiction arises. What 

therefore, logically follows is that it is the previous statement of a 

witness which must be brought on record by the defence to show to 

the court that the evidence given by the witness in relation to a 

particular fact is not reconcilable to what he previously stated to 

police. 

35. It would thus, be seen that contradiction can be proved only by proof of 

former statements inconsistent with any part of the evidence of a 

witness. This has apparently not been done by the defence in this case. No 

former statement of any of the witnesses has been brought on record to 

satisfy the court that what the witnesses have deposed before the court is 

contradictory to what they have stated to police or Magistrate, as the case 

may be. Unless the previous statements are on record, it is never possible for 

the court to raise an assumption that the witnesses have deposed something 

which is quite contradictory to what they have stated previously. For the 

aforesaid reasons, I am of the view that it cannot be concluded that 

the evidence of PW1, PW2 and PW3 suffers from any contradiction. 

This argument of the defence is accordingly answered. 

36. It is further argued that the evidence of the victim clearly goes to show that 

she is a tutored witness and as such, her evidence cannot be safely acted 

upon. I have carefully perused the evidence of the victim who is PW1. She has 

been very categorical while narrating the whole incident. It is seen that during 

cross-examination, it was suggested to PW1 that she was tutored to give 

evidence in a particular manner by her parents but she denied the same. PW1 

rather stated that her parents merely told her that she should state before the 
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court what exactly happened but did not tutor her as to what to state in the 

court. Apart from the above, nothing has come out in her evidence to suggest 

that she is a tutored witness. She has vividly narrated the whole incident and 

her evidence was also recorded after being fully satisfied with her ability to 

understand the questions put and to give rational answers, which is already 

indicated above. It is true that while appreciating the evidence of a child 

witness, the court should take extra precaution to see that there is a ring of 

truth in whatever she has stated and the court should not readily accept her 

evidence without satisfying itself that her evidence is otherwise cogent, 

reliable and trustworthy. In the case of Panchhi Vs State of U.P. 

(1998) 7 SCC 177, the Hon’ble Apex Court had observed thus: 

“However, it is not the law that if a witness is a 

child, his evidence shall be rejected, even if it is 

found reliable. The law is that evidence of a 

child witness must be evaluated more carefully 

and with greater circumspection because a child 

is susceptible to be swayed by what others tell 

him and thus a child witness is an easy prey to 

tutoring. 

37. Thus, the law is clear that the evidence of a child witness cannot be outrightly 

rejected. The court is only required to deal with such a piece of evidence with 

great circumspection for such a witness is an easy prey to tutoring. It is also 

important to notice here that a child is normally tutored to give false evidence 

against someone only when there is a motive for false implication. Otherwise, 

there cannot be any reason why a child witness would be tutored to give false 

evidence against anyone. Therefore, in my considered opinion, whenever the 

plea of tutoring is taken by the defence, it has to lay a foundation for such a 

plea by bringing out positive evidence to show that there is a strong motive 

for false implication. In the present case, no such foundation could be laid by 

the defence to show that the parents of the victim had any animosity with the 

accused or that they had any axe to grind against the accused. Therefore, no 

man of ordinary prudence would believe that the parents of any girl of 8/9 

years of age would bring a false allegation involving such a gravest sexual 

assault upon their daughter putting a life-long stigma on her which may haunt 
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her throughout her life. This is, in my considered opinion a highly 

improbable proposition and therefore, the defence plea of tutoring of 

the victim girl to give false evidence, does not have any leg to stand 

and is bound to be thrown overboard. 

38. The learned defence counsel has further argued that the brother of the victim 

who allegedly saw the occurrence was not examined by the prosecution for no 

obvious reasons. This apart, the neighbouring people were also not examined 

by the prosecution. Hence, their non-examination casts a doubt on the 

veracity of the prosecution case. It would be seen that PW1 being the alleged 

victim girl has given a categorical evidence in the court and vibrantly narrated 

the incident. Her evidence appears to be quite convincing. She being the 

victim, is the most material witness and accordingly, has been examined by 

the prosecution. However, PW1 had stated somewhere in her evidence that 

her 6 years old brother who was at home with her, could see the incident 

through the hole of a bamboo wall and he told that he would disclose about 

this incident to his father and then, the accused went away. He is however, 

not examined by the prosecution and that is the point of challenge by the 

defence. It is true that he could have been examined by the prosecution but 

conversely, it cannot be said that his non-examination would cast a doubt on 

the veracity of the prosecution case. It is not the duty of a criminal court to 

count as to who the witnesses are who are not examined by the prosecution. 

The court is precisely required to see as to whether the evidence of the 

witnesses examined in a criminal case establishes the charge beyond all 

reasonable doubts. Moreover, the court is required to see the quality of the 

evidence led in a criminal trial. In this case, the evidence of PW1 is not only 

convincing in nature but sterling in character. Therefore, non-examination of 

the brother who reportedly saw the incident is of no consequence. As far as 

the non-examination of the neighbouring people is concerned, it is to be noted 

that PW6 stated in his cross-examination that except PW4, he did not examine 

any other neighbouring people. Non-examination of any neighbouring people 

would have been consequential provided there had been clear evidence to 

show that they had seen the incident. In absence of any such evidence, 

non-examination of the neighbouring people alone, cannot damage 

the otherwise reliable case of the prosecution. 
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39. The defence has also laid another argument that the father of the victim 

admitted in his cross-examination that he received rupees fifty thousand from 

the family members of the accused to settle the case and it shows the falsity 

in the prosecution case. I have considered this aspect. It is true that PW2 

admitted in his evidence that he took rupees fifty thousand from the family 

members of the accused and put signature on a paper executed before the 

Notary. However, PW2 has not stated anywhere that the received the said 

amount in order to settle the case. Moreover, even assuming for a moment 

that PW2 received the said amount to settle the case, that would not at all 

mean that the prosecution case was false. It would rather fortify the fact that 

an occurrence in fact, took place which has given rise to a criminal case 

against the accused and consequently, the question of settlement came up. 

Therefore, the argument laid by the defence is devoid of any force and hence, 

rejected.             

40. The learned defence counsel has finally argued that the evidence of DW1 

clearly goes to show the falsity of the prosecution case. I have gone through 

the evidence of DW1. He is a practicing lawyer of Tezpur Court and since 

2013, he has been working as Notary. A photocopy of an affidavit has been 

shown to him and he was asked whether the same bears his signature as 

Notary. DW1 though admitted the same but at the same time; he also stated 

that nothing can be said with certainty as it is not the original affidavit. He has 

also stated that one Abul Kalam is the deponent of the said affidavit. In his 

cross-examination, DW1 has stated that he has not seen the original affidavit 

in the court and he also does not know whether the original affidavit has been 

submitted to any court in any judicial or other proceeding. Thus, the evidence 

of DW1 neither clarifies the content of the said affidavit nor does it show how 

it comes to the aid of the defence.  

41. It would not be out of place to mention here that in a case of sexual assault, 

the evidence of victim alone is sufficient to bring home the guilt of the 

accused. Even corroboration is only a rule of prudence and not of law. In the 

case of State of Himachal Pradesh Vs Sanjay Kumar @ Sunny, reported 

in (2017) 2 SCC 51, the Hon’ble Apex Court had observed as follows: 
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“By now it is well settled that the testimony of a victim in cases 

of sexual offences is vital and unless there are compelling 

reasons which necessitate looking for corroboration of a 

statement, the courts should find no difficulty to act on the 

testimony of the victim of a sexual assault alone to convict the 

accused. No doubt, her testimony has to inspire confidence. 

Seeking corroboration to a statement before relying upon the 

same as a rule, in such cases, would literally amount to adding 

insult to injury. The deposition of the victim has, thus, to be 

taken as a whole. Needless to reiterate that the victim of rape 

is not an accomplice and her evidence can be acted upon 

without corroboration. She stands at a higher pedestal than an 

injured witness does.” 

42. Thus, it is clear that in a case of sexual assault, the evidence of the victim girl 

alone is sufficient to bring home the guilt of the accused. No corroboration is 

required to act on the testimony of the victim girl. The court is only required 

to see that her evidence is reliable and inspires confidence of the court. In this 

case, the victim PW1 has unequivocally stated in her evidence that on the day 

of the incident, she and her brother were alone at home. She was playing with 

pebbles in the courtyard. At that time, the accused came and asked for a glass 

of water. PW1 then went inside to bring water and then, the accused came 

inside the room and closed the door of the house and removed her pants. He 

then, unzipped his trouser, took out his penis and inserted it into her vagina. 

She was crying but the accused gagged her mouth. When her brother came, 

the accused went away. It is true that the medical examination did not reveal 

any injury or mark of violence on her private or other part of the body. But it 

is already discussed and pointed out above that it is not always necessary that 

the evidence of the victim has to be corroborated by medical evidence on 

record. The law is also well settled that the oral testimony of the victim of 

sexual assault has to be given precedence over medical evidence. The 

evidence of PW1 has been found to be consistent and cogent. Her evidence 

does not suffer from any contradiction. It appears that she immediately 

informed about the incident to her parents with exact narration of the incident 

as she had given in her evidence. She has been thoroughly cross-examined 
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but her evidence could not be discredited. Moreover, her evidence receives 

substantial corroboration from her statement which was recorded U/s 164 

CrPC. Nothing had been brought on record to show that she is a tutored 

witness or that her evidence is unworthy of credence. It is also established 

from the evidence on record that she was not above 9 (Nine) years of age at 

the time of commission of the offence. Therefore, I am of the view that 

the evidence of PW1 can be safely acted upon to arrive at a 

conclusion regarding the guilt of the accused.   

43. Now, in the light of the ratio laid down by the Hon’ble Gauhati High Court 

in the case of BHUPEN KALITA (Supra), if the fact and circumstance of this 

case is examined, it would be seen that the prosecution has been able to 

establish the foundational facts through the evidence on record and 

particularly through the evidence of PW1. Therefore, Sec. 29 of the POCSO 

Act would get triggered and the “presumption of guilt” would be pressed into 

service against the accused. It has already been seen that the defence has 

absolutely failed to rebut the said presumption. Neither could the testimony of 

the witnesses be discredited by way of cross-examination nor has the defence 

succeeded in proving its own case. It would be seen that the accused during 

his examination U/s 313 CrPC had stated that on the relevant day, while he 

was going along the way, he heard a scream of the victim girl and went to 

their house and found that the victim was screaming at the sight of a snake in 

her kitchen. The accused then took a stick in his hand and had driven out the 

snake and came out. He had also stated that this case has been falsely 

slapped on him. What is important to point out here is that the defence has 

neither given any suggestion to any of the witnesses touching this story of 

snake nor has any evidence been led to prove this fact. Thus, the defence has 

completely failed to dislodge the prosecution version.   

44. In the result and for the reasons and discussions made hereinabove, 

I am constrained to hold that the prosecution has been able to establish the 

foundational facts required to constitute an offence U/s 5 of the POCSO Act. 

Therefore, with the aid of Sec. 29 of the POCSO Act, it must be held that the 

prosecution has proved the charge U/s 6 of the POCSO Act beyond all 

reasonable doubts. The prosecution has also been able to prove the charge 

U/s 342 of the IPC against the accused beyond all reasonable doubts. He is 



P a g e  | 22 
Special (POCSO) Case No. 53 of 2018  

Page 22 of 23 
 

hence, found guilty of the offence U/s 342 of the IPC read with Sec. 

6 of the POCSO Act and convicted accordingly.  

45. Since the offence U/s 6 of POCSO Act, 2012 is punishable with imprisonment 

for life, the provision of Sec. 360 of the CrPC or the provisions of Probation of 

Offenders Act, 1958 cannot be applicable. 

46. HEARING ON QUESTION OF SENTENCE:  

Sec. 235 (2) of the CrPC is a mandatory provision of law. The court is required 

to hear the accused on the question of sentence. I have accordingly heard the 

accused person. He has stated that he is a driver by profession and he is also 

married having wife but he has no children. He also stated that his entire 

family is dependent on his earning and so, he prayed for leniency in the 

matter of imposition of sentence.  

47. Having so heard and on conviction as aforesaid, the accused is sentenced to 

suffer RI for 1 (One) year and to pay a fine of Rs. 1,000/- (One 

thousand) and in default of payment of fine, to suffer further RI for 1 

(One) month u/s 342 of the IPC.  

48. He is further sentenced to suffer RI for 10 (Ten) years and to pay a 

fine of Rs. 20,000/- (Twenty thousand) and in default of payment of 

fine, to suffer further RI for 1 (One) year u/s 6 of the POCSO Act. 

Both the sentences are directed to run concurrently.     

49. The period of detention already undergone by the accused person shall be set 

off.   

50. A recommendation is also made to the District Legal Services Authority, 

Tezpur for considering payment of compensation to the victim U/s 357-A of 

the CrPC.   

51. Let a free copy of this judgment be forthwith furnished to the accused person. 

52. Forward a copy of this judgment to the District Magistrate in compliance of 

Sec.365 CrPC. 



P a g e  | 23 
Special (POCSO) Case No. 53 of 2018  

Page 23 of 23 
 

  Given under my hand and seal of this court on the 19th day of 

April/2021. 

Typed and Corrected by me:                  

                                                                    Addl. Sessions Judge, 
                                                                                        Sonitpur:: Tezpur. 
 

 
APPENDIX 

 

PROSECUTION WITNESSES:  

PW1 (Victim) 

PW2 (Father of the victim) 

PW3 (Mother of the victim) 

PW4 (Mrs. Jamina Khatoon) 

PW5 (Dr. Nilakshi Das) 

PW6 (Sri Nilutpol Bhuyan) 

PROSECUTION EXHIBITS: 

Ext-1: Statement U/s 164 CrPC. 

Ext-2: FIR. 

Ext-3: Medical Report. 

Ext-4: Sketch Map. 

Ext-5: Chargesheet. 

DEFENCE WITNESSES: 

DW-1 (Sri Putul Borah) 

DEFENCE EXHIBITS: 

Ext-“Ka”: A paper executed before Notary.  

 
 

     Addl. Sessions Judge, 
                                                                                       Sonitpur:: Tezpur. 
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